Drafting Contracts and Waivers

Dale P. Eyre
Sevier County Attorney

Mandatory Attorney Disclaimer

* The sample documents provided for this
presentation are for discussion purposes only.
They should not be used in any official
capacity without the review and approval of
your county attorney.




Waivers: Be Realistic

Waiver cannot remove all liability

Only takes a clever lawyer to get around
Minor’s waivers may not be effective
But get them anyway

We Want Waivers

They are good defenses

Your job is to protect the county

We have the best defense attorneys
They need all the help we can give them




Waiver Language

Semantics is important in waivers
Indemnify = reimburse

Hold Harmless = pay on behalf of

HH: We want them to pay and defend us
Also release, waive and assume risks

Hold Harmless Language

Defend and indemnify
Costs paid as incurred

Full extent permitted by law
Any and all claim, suits, etc.
Covers acts and omissions

Only exception is our negligence or intentional
acts




Mutual Indemnification

Avoid if possible, but difficult for government
If necessary, make them equal

Both parties liable for and indemnify own acts
Careful of “sole negligence” limitation clause

Elements of Waiver

Consideration: what are they getting
Compliance: must agree to obey rules
Explain and assume risk

Release and waive rights

Hold Harmless clause

Agree to pay for damages to our property
Acknowledgement and signature




Contract Basics

Not a do-it-yourself project

Get legal assistance

But not an exercise in legalese
Essentially the terms you agreed to

Contract Construction

Determine what you are trying to do
Follow a form to address all issues
Be clear

Circulate to all parties to get readers’
comments

Get legal review




Contract Provisions

Parties

Purpose

Each party’s responsibilities
Special terms

Attachments

Signature blocks

Legal Mumbo Jumbo

More than can be explained in an hour
All important

Boilerplate clauses

This part is for attorneys




Contract Traps

State jurisdiction
* Venue

State law

Indemnification

Damage limitation

Wrong party

IRCHASER shall remain liable to ATTRACTION
PURCHASER has falled,
or If the financial standing or
. ATTRACTION shall have the right to
payment forthwith,




Contract 2
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Contract 3

16) Weather: Performers’ obligations are excused if roads are declared impassable or if
other weather-related issues render performance hazardous. Buyer remains liable to
Performers for full contract price, so an alternate venue is strongly suggested if yeather
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Contract 4
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Performers may cancel this contract without liability. In the event that Employer, for any reason,
cancels this performance, the deposit will be forfeit.
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Contract 6

February 2015 June 2015 Ociober | 2015
March 2015 July 2015 November 2015
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Agreement:
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